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SPECIFIC COMMENTS

1.

Section
1.542-5(b))(2)(i)(a)

On line 6 of the subparagraph the word
"evidence" should read "evidenced".
2.

1.542-5(d))

In the third line of this subparagraph the

word "work" should be "word".

3.
1.542-5(d)

Examples of items of gross income not derived
directly from the conduct of a lending or

finance business are stated to be as follows,

".

.

.income from the investment of idle funds

in short-term securities, interest on a Judg

ment obtained on a defaulted loan, and

rent derived from property acquired by reason
of a borrower's default on a loan.

..."

With respect to interest on a Judgment
obtained on a defaulted loan and rent derived

from property acquired by reason of a borrower's
default on a loan, these two items traditionally

- 2 -

have been regarded as substitutes for loan
income lost due to a borrower’s default and,

therefore, should constitute gross income
derived directly from the conduct of a lending
or finance business.

Both the House and Senate Committee Reports

(Technical Explanation) on P.L. 88-272 cite
only the investment of idle funds in short-term

securities as an example of income not directly
derived from a lending or finance business.

The inclusion of default judgment interest
and rent from property acquired due to default

as indirectly derived lending or finance income

in this subsection is therefore contrary both
to the traditional business viewpoint and. to

Congressional intent.

The sentence at issue

should therefore be reconstructed to read,
’’Thus, for example, income from investment of
idle funds in short-term securities does not

constitute gross income derived directly from
the conduct of the corporation’s lending or
finance business.”
4.
1.543- 7(b)(2)(iii)

This sentence states that,

”By including the

adjusted income from rents (as defined in
Section 543(b)(3) and paragraph (d) of
Section 1.543-12) and adjusted income from
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mineral, oil and gas royalties

(as defined in

Section 2 or 6 thereof and to which copy-Section 1.543-12)."
This sentence must be completed.

5.
1.543-10(c)(1)

The provisions of this subsection are made
applicable to taxable years beginning after

December 31, 1967.

The practical effect of

making these provisions effective for 1968, due

to the effective date of these proposed Regula

tions, is to give them retroactive effect.

If it is the intent to make the proposed Reg
ulations prospective; the effective date should
be changed to taxable years beginning after

December 31, 1968.
6.
1.543-10(c)

Proposed Regulation Section 1.543-10(b) states
that;

"If the contract; in addition to requiring

the performance of services by a 25 percent-or-

more stockholder who is designated or who could
be designated (as specified in Section 543(a)(7)

and paragraph (a) of this section); requires
the performance of services by other persons

which are important and essential;

then only

that portion of the amount received under such
contract which is attributable to the personal

services of the 25 percent-or-more stockholder

shall constitute personal holding company

income.

(Emphasis supplied)
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Code Section 544(a)(4)(B) states that the
constructive ownership rules of that section

apply for the purposes of Section 543(a)(7)
(relating to personal service contracts) if,

but only if, the effect is to make the amounts
therein referred to includible under such para

graph as personal holding company income.

These

provisions have been conjunctively applied in
the proposed Regulation Section 1.543-10(c)(2)

so that,

"If, by applying the rules provided

in Section 544, a person would be considered to

own stock which is owned (directly or indirectly)

by any other person, then amounts inuring to
the benefit of such other person under the first

sentence of this subparagraph shall be considered

as inuring to the benefit of such person."

This

application of the attribution of ownership pro

visions of Section 544 to the determination of

the portion of personal service contract income
that constitutes personal holding company income

is unwarranted.

The restrictive nature of

Code Section 544(a)(4)(B) and the individualized

character of Regulation Section 1.543-10(b) lead
to the conclusion that personal holding company

income resulting from the provisions of Code
Section 543(a)(7) should be computed separately
for each 25 percent-or-more stockholder.
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The effect of the proposed method of computing
personal holding company income, as illustrated

by Example 2 of proposed Regulation Section

1.543.10(d), results in an overstating of such

income because of the duplication of amounts
attributable to related 25 percent-or-more

The proposed Regulation Section

stockholders.

1.543-10(c)(2) should be changed by replacing
the last sentence in subparagraph (2) with the

following:

"The rules in Section 544 shall

only be applied to determine if a stockholder
is a 25 percent-or-more stockholder in order

to establish whether the amount inuring for the
benefit of such stockholder constitutes personal

holding company income from the personal
service contract."

7.

1.543-10(d)

Example 2 should be changed to eliminate the

duplication of amounts inuring to related
25 percent-or-more stockholders under a

personal service contract

in computing the

corporation's personal holding company income
from such a contract.

Beginning with the last sentence of the first
part of the narrative portion of the example,
the example should be changed as follows:

"The amount inuring to the benefit of A for
the taxable year is $228,000 and the amount
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inuring to the benefit of B is $54,000, computed
as follows:

Stockholder A:
Compensation paid to A
A’s share of taxable
income

Stockholder B:
Compensation paid to B

B's share of taxable
income

$ 10,000

218,000
$228,000

$20,000

54,500
$74,500

The sum of the amounts inuring to the benefit

of A, B, and C for the taxable year is
$322,500 ($272,500 plus $50,000 total compen

sation) .

The portion of the amount received

on the contract which is attributable to the

personal services of A and B individually and
which constitutes personal holding company
income is $468,989 computed as follows:
Stockholder A:

$228,000 (amounts inuring to benefit of A)_____
X
$322,500 (amounts inuring to benefit of A,B and C)

$500,000 (contract amount) = ■ $353,489

Stockholder B:

$74,500 (amounts inuring to benefit of B)________
$322,500 (amounts inuring to benefit of A,B and C)

$500,000 (contract amount) = $115,500

$468,989

- 7 The same result would obtain even though the

singer required by the contract had not been
designated by name but the contract gave the

M Corporation discretion to select and provide
the services of a singer for the program and

such services were provided."
8.
1.543-12(b)(2)
Example

In the narrative portion of this example it is
stated that the adjusted basis of machine A is

$80.

The diagram accompanying this example states

that the adjusted basis of machine A is $24.
Since machine A is sold in the example for $100

and the gain realized on the sale of this

machine is $20, the adjusted basis for the
machine must be $80.

Hence the adjusted basis

of $24 for machine A in the diagram should be
changed to $80.

9.
12(
1.543-

d)(2)(ii)

As in the comments under Regulation Section

1.543-10(c)(1) above, this subsection should
apply to years beginning after December 31,

1968 rather than December 31, 1967.

